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RECENT AMERICAN DECISIONS. 

In the Supreme Court of Delaware. 

SALLIE B. DAVIS VS. SAMUEL B. DAVIS' EXECUTOR. 

1. Proof of the regular execution of a testamentary paper establishes a prima facie 
case in favor of the party alleging a will. 

2. Definition of a will. 

3. The competency of parol testimony, in order to ascertain whether a paper 
writing purporting to be a last will, considered, and such testimony ad- 
mitted. 

4. The party propounding the will must show that the document in question was 
made as a will, by one capable of making a will, having a knowledge that he was 
making a will, and informed of its contents. 

5. The executor and trustee, who takes an interest in a will, cannot be a witness 
to sustain it. 

This case came up for trial before Harrington, Chief Justice, 
and Judges Wooten and Houston, and a special jury. It was an 
issue to try " whether the paper writing purporting to he the last 
will and testament of Samuel B. Davis, deceased, and heretofore 
admitted to probate, is or is not the last will and testament of 
the said Samuel B. Davis, deceased." 

Mr. Bates, Mr. George Browne, of Philadelphia, and Mr. Henry 
Winter Davis, of Baltimore, for the plaintiff. 

Mr. Dallas, of Philadelphia, for the executor. 
Harrington, C. J., charged the jury as follows : 

On the 5th of July, 1853, Samuel B. Davis, long a resident of 
this State, put his signature to a paper writing which he then 
stated was his last will and testament, in the forms of law required 
as the evidence of so important an act as the testamentary disposal 
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of a man's property. The execution of this paper has thus heen 
proved. It is to be taken to be the ■will of Colonel Davis, if 
nothing more appear either to impeach or to support it. It needs 
no further support on the part of those who set it up for a will, 
until something is shown to destroy or to impair the credit which it 
derives from the fact that it was signed as a will, and attested as 
a will, and published as his will, by the testator himself. This is 
what is meant by prima facie proof, or proof of the factum : a 
proof which, in ordinary cases, imposes upon any party denying 
the legal conclusion which is to be drawn from its execution, the 
burden of showing that it is not the will which these formalities 
make it seem to be. 

Testamentary power is an important attribute of the right of 
property, and a great stimulus to its acquisition, and to the 
industry and care-taking necessary to its acquisition. The absolute 
right, therefore, of disposing of it according to the will and 
pleasure of the possessor, is to be recognized as a principle of 
justice, and of sound policy. It has not been denied or restricted 
in the argument of this case ; but it is conceded that Colonel Davis 
had the right to dispose of the large estate which he possessed, 
according to his will and pleasure. It will be for you to decide 
whether he has done so. 

The paper which I hold in my hand is proposed to you as the 
evidence of the will of Colonel Davis. It is opposed and objected 
to by the widow and children, who deny that it contains the evi- 
dence of his testamentary purposes, and who affirm that it never 
was his will. The Register, to whom it was offered for probate, 
has seen proper to take the advice of a jury on this question ; and 
has sent to us for trial the issue, which you have been qualified to 
answer, " whether the paper writing purporting to be the last 
will and testament of Samuel B. Davis, deceased, and heretofore 
admitted to probate, is or is not the last will and testament of the 
said Samuel B. Davis, deceased?" 

This, gentlemen, is a question of fact. It is so purely a ques- 
tion of fact, that formerly it was not the practice for the Court to 
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charge the jury upon the trial of such issues, supposing that its 
duty was discharged hy merely presiding at the trial, regulating 
the proceedings, and deciding questions of evidence that might 
arise. Of late years the practice has been, for the Court to add 
a brief charge to the jury, with a view to direct attention to proper 
points for their consideration. We have been asked to do so on 
this occasion ; and certain matters have been presented to us as 
legal propositions, upon which we are asked to charge you ; but, 
after all, gentlemen, what law can there be applicable to the solu- 
tion of a mere question of fact, which is not the law of common 
sense, belonging no less to others than to the judicial mind, and 
very fully shared by the intelligent jury whose duty it is to decide 
this case. 

A will; what is it? and how is it to be known? Does it rest in 
the speech by which it is manifested, or the paper through which 
it is supposed to be communicated, or the act by which it is 
apparently indicated ? All these are but mediums through which 
the purpose of the testator is to be understood by others ; the will 
rests in his intention and purpose, the knowledge of which, though 
we may not in the nature of things ever reach it with demon- 
strative certainty, we satisfactorily attain to, just in proportion to 
the safety and reliability of the medium through which it is sought. 
This is a common sense remark, appreciable by you as fully as by 
any one, and yet it contains the foundation and substance of all 
the law on this subject. Does a man, in the full possession of his 
faculties, indicate by word, or writing, or gesture, that it is his 
intention a certain person shall have his property upon his decease, 
that is his will, even though the policy of the law may not allow it 
thus to be proved; and a man who, from any defect, mental or 
physical, or from mistake or deception, should in all the forms of 
law dispose of his property as he did not in truth mean to dispose 
of it, would not thereby express his intention, and the instrument 
would not be his will. 

The force and value of the act done as indicative of the intention, 
must depend on all the circumstances surrounding it. If a man, 
capable of reading a paper, executes it with due formality, it is a 
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reasonable inference that he knows its contents, and that it contains 
his intentions. So strong is this inference in case of the execution 
of deeds and other instruments, that it becomes a legal conclusion 
which, under ordinary circumstances, the party is not permitted to 
deny ; and this has, according to some of the cases which you have 
heard cited, been applied even to wills. You heard the question 
argued on an objection which was made to our admitting parol 
declarations of the testator to contradict the conclusion thus drawn 
from the act of executing the paper, an argument which was based 
on the legal as well as the reasonable inference from that act ; but 
we considered, as it has heretofore been adjudged by our courts, 
that there is no such legal conclusiveness to be given to the formal 
act of executing a paper for a will as to preclude proof arising from 
the declarations and acts of the testator, before, at the time, or 
after, and all the surrounding circumstances, that the paper is not 
his will. Generally, the animus testandi is the natural and primary 
inference from the act of signing and formal publication ; but this 
inference may be weakened or destroyed by any attending circum- 
stances of sufficient force, by evidence of the weakness or incapacity 
of the testator to do, or of the want of intention actually to do, what 
he seems to do by that act. This is not admitting parol evidence to 
vary the will, but to ascertain whether it is really the will of the 
decedent. 

We, therefore, throw the case open upon the evidence, not only 
in conformity with former practice, but as required by our judgment 
of the law, now again confirmed upon full and forcible argument. 
Proof, therefore, satisfactorily made, of instructions given by the 
deceased, of his declarations respecting his intentions, of his known 
affections or dislikes, of the position and quality of his estate, of 
previous testamentary intentions ; of instructions or actual disposi- 
tions ; of his own condition in reference to health or disease, of body 
or of mind ; his physical infirmities, especially of the organs called 
into action in making or understanding a will — all these are in our 
judgment proper subjects of consideration on the important question, 
whether the paper does or not contain the real testamentary inten- 
tions and wishes of the party who signs it. Take them all, gentlemen, 
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and review the testimony on these and all other matters hearing on 
this question ; I need not, and I will not particularize them ; I might 
omit something in your view important, or present something differing 
in some respect from your views of the evidence of it ; they are all 
yours, their force as well as their existence, and you must decide 
upon them. The whole evidence has been laid before you with great 
propriety, both of question and answer, studiously avoiding every- 
thing immaterial, and plainly presenting everything that might tend 
to elucidate the great question whether Col. Davis made this paper 
with a knowledge of its contents, and whether it expresses his testa- 
mentary purposes. 

I shall mention only such facts as are necessary to notice the 
legal positions to be mentioned ; and always subject to your cor- 
rection. Col. Davis attained an advanced age ; he was several 
years over eighty when this paper was signed ; he was more or less 
blind; more or less deaf; the former from disease, relieved partially 
at one time by an operation ; the latter from the ordinary conse- 
quence of advancing age, and the extent of which we specially 
submit to your decision ; but as to his mental capacity it has not 
been questioned but that he was competent to make a will. He 
made a will prior to 1845, a portion of the contents of which has 
been proved by Mr. Huffington ; he made a will in 1850, which is 
in evidence ; and he executed this paper as his will in 1853. Is 
that his will ? 

In conducting your examination through the facts to a solution 
of this question, there are some rules of law that may aid you. One 
is the onus probandi. We have remarked upon this before. The 
party who alleges the will, must prove that it was made as a will and 
with a will, by a party capable of doing the act, having the knowledge 
that he was doing it, and having knowledge of the contents of the 
paper which professes to be the evidence of his testamentary purpose. 
It is not essential to be proved in any case that the will was actually 
read over by or to the testator, if there be other evidence sufficient 
to satisfy the Jury that he was made acquainted with its contents. 
A blind man may make a will ; a valid will may be drawn by a party 
taking an interest under it ; but the blindness of the testator, or 
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the interest of the party drawing and attending to the execution of 
the instrument, are circumstances tending to put the jury on their 
guard in scrutinizing the evidence which is offered to show knowledge 
of its contents. In Harrison vs. Brown, 3 Wash. C. C. Rep. 584, 
the proposition was submitted that it was necessary to prove the 
reading over of the will ; but Judge Washington said it was not 
necessary, in order to establish a. will, that the person claiming 
under it should prove that it was read over to the testator in the 
presence of the attesting, or of other witnesses. The law presumes, 
in general, that the will was read by or to the testator. "But if 
evidence be given that the testator was blind, or from any cause 
incapable of reading ; or if a reasonable ground is laid for believing 
that it was not read to him, or that there wa8 fraud or imposition 
of any kind practiced upon the testator, it is incumbent on those 
who would support the will, to meet such proof by evidence, and to 
satisfy the Jury, either that the will was read, or that the contents 
were known by the testator." See Eng. Ecc. Rep. 370 ; Fin- 
eham vs. Edwards, 3 Curtis, 63 ; Ingram vs. Wyatt, 1 ibid, 
442 ; Barton vs. Bobbins, 3 Phillim. 455, and 1 W'ms Ex'rs, 16, 293. 
In Barry vs. Butler, 6 Eng. Ecc. Rep. 418, 9, it is said, " the 
strict meaning of this term ' onus probandi" is this, that if no evi- 
dence is giyen by the party on whom the burden is cast, the issue 
must be found against him. In all cases, this onus is imposed on the 
party propounding a will ; it is in general discharged by proof of 
capacity and the fact of execution ; from which the knowledge of 
and assent to the contents of the instrument are assumed, and it 
cannot be that the simple fact of the party who prepared the will, 
being himself a legatee, is in every case and under all circumstances, 
to create a contrary presumption, and to call upon the Court to pro- 
nounce against the will, unless additional evidence is produced to 
prove the knowledge of its contents by the deceased. "'All that 
can be truly said is, that if a person, whether attorney or not, pre- 
pares a will with a legacy to himself, it is at most a suspicious 
circumstance of more or less weight, according to the facts of each 
particular case ; in some of no weight at all, as in the case of a 
trifling bequest out of a large estate, but varying according to 
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circumstances ; for instance, the quantum of the legacy, and the 
proportion it bears to the property disposed of, and numerous other 
contingencies ; but in no case amounting to more than a circum- 
stance of suspicion, demanding the vigilant care and circumspection 
of the Court in investigating the case, and calling upon it not to 
grant probate without full and entire satisfaction that the instru- 
ment did express the real intentions of the deceased. Nor can it 
be necessary that in all such eases, even if the testator's capacity 
is doubtful, the precise species of evidence of the deceased's know- 
ledge of the will is to be in the shape of instructions for, or reading 
over the instrument. They form, no doubt, the most satisfactory, 
but they are not the only satisfactory description of proof by which 
the cognizance of the contents of the will may be brought home to 
the deceased. The Court would naturally look for such evidence ; 
in some cases it might be impossible to establish a will without it, 
but it has no right in every case to require it." 

These quotations apply in principle to the case before you, and 
you must apply the facts of the case to them. Col. Davis was more 
or less blind ; the draftsman of the will, though not by name a 
legatee, took an interest under it as executor and trustee, the extent 
and force of which the jury must judge of in estimating the amount 
of suspicion that this circumstance throws over the case, and the 
corresponding necessity it produces of evidence to be required, in 
addition to the act of formal execution, to satisfy the jury that Col. 
Davis had a knowledge of the contents of the will. 

The interest is such that we were obliged, under our view of the 
law of evidence, to exclude the executor and trustee from giving 
testimony in the cause ; but we remark, also, that it is not the naked 
interest of a gratuitous legatee, but an interest with an obligation 
of service. We leave its force in this connection, to your judg- 
ment ; and as to the relation of attorney and client existing between 
the draftsman and the supposed testator, it is not an absolutely dis- 
qualifying relation, but it is to be considered solely with reference 
to its bearing upon the question what amount of evidence of know- 
ledge of contents the jury will require to be satisfactorily proved in 
order to establish the paper as a will. In most cases, an attorney 
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drawing a client's will, would not be a circumstance of remark, even 
where he took an interest under it, as where proof of capacity and 
of the factum are both complete ; in others, where capacity or know- 
ledge of contents is the point of consideration, the circumstance 
may attract more or less attention from the parties and the attend- 
ing circumstances. As a general principle, the law does not imply 
a controlling influence of a lawyer over his client. 

The contestants ask us to charge that if the proof establishes 
either inability of the testator from blindness to read the will for 
himself, or that an interest is shown in the draftsman of the will 
and person managing its execution, the will fails, unless there be 
proof affirmative, beyond the act of execution, that it was read to 
the testator, or a knowledge of its contents otherwise communicated 
to him. We have answered this proposition affirmatively, in the 
quotations before made, and to which I have asked the jury to apply 
the facts in evidence. 

But if that state of things is made out, it is alleged on the part 
of the executor that knowledge of the contents of this will, and 
proof of intention, are made out by the correspondence of its con- 
tents with previous wills made by Col. Davis. By the instructions 
given to Mr. Rogers to draw the will, by the circumstances attend- 
ing its execution, other than the mere fact of signing and publica- 
tion, which they say afford proof of actual reading, or at least the 
probability of it, in the absence of the testimony of the only person 
who knows the truth of that matter, but who cannot, by reason of 
his relations to the will, be heard. To this the contestants answer, 
denying the correspondence of this with previous wills ; denying 
the instructions or suggesting that the proof of the instructions is 
weaker than that of the paper they are invoked to support ; that 
there are many discrepancies between the supposed instructions and 
the instrument on trial sufficient in themselves, if not shown to have 
been explained to the testator, to render the will void, and that in 
respect to any evidence of actual knowledge of the dispositions con- 
tained in this paper, it has been met by proof of declarations made 
by the testator, that it contained other and different dispositions. 

Gentlemen, we do not think it proper to enter upon anything like 
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an application of the evidence to these several propositions; the 
case has heen fully and ably argued on them all, and that argument 
must be fresh in your recollection. We only call your attention to 
the topics, and leave the consideration of them to you. As to in- 
structions, if they are satisfactorily proved to have emanated from 
the testator, with knowledge of their contents, they are evidence of 
great force in support of a will drawn in pursuance of them ; and 
being generally but heads or suggestions, the proper amplification 
of them in the more formal instrument is right and proper ; but as 
to essential variations this court said in Chandler vs. Ferris, 1 
Harr. 464, that if the jury were of opinion that these differences 
existed to such an extent as to make the will essentially different 
from the instructions, they must then judge from the evidence 
whether these deviations were made with the knowledge and con- 
sent of the testator. If they were not made known to him, if the 
will was not read over, or its contents and variations from the in- 
structions otherwise explained to him, then it would not be his will, 
but if he knew of and approved the alterations, he adopted them 
by the execution of the will, and the same ought to be confirmed. 
The same remark may be made, generally, of all declarations made 
by the testator, in reference to what was to be, or what had been in- 
serted in his will. We have admitted such declarations in evidence as 
bearing on the question whether Colonel Davis knew of the contents 
of this paper and approved of them, as to which, if there be satisfac- 
tory evidence derived from other sources that he had such know- 
ledge, these declarations would not be allowed to controvert the 
more solemn expression of intention in the will itself. But, in the 
absence of such other evidence of knowledge of its contents, and 
considered solely with a view to the question whether the paper was 
ever read or explained to him, declarations satisfactorily proved to 
have been deliberately made by him in good faith and credited by the 
jury, of testamentary bequests altogether different from the bequests 
of the will would be evidence to disprove his knowledge of its ac- 
tual contents. Thus we have been specially asked to charge you, 
that if you believe from the evidence that Col. Davis actually 
thought the Fourth street property was devised to his daughter Har- 
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riet, or that Delamore Place was devised to his son Delaware Davis 
in this will, and they are not so devised, this would be evidence that 
the contents of this paper were never made known to him so that 
he understood it, and the paper could not therefore be established 
as his will. The two things are inconsistent, and therefore could 
not exist together. A person having testamentary capacity, 
could not believe he had devised important portions of his estate 
one way, while he had disposed of them another, on the same day 
of the execution of his will, if he knew of the contents of the will. 
At the same time the declaration of such belief is open to any re- 
mark tending to impeach its force, and subject as all other testi- 
mony is, to be weighed by the jury. 

We suppose that we have now discharged ourselves of the burden 
of this cause so far as it rested on the Court. In its progress we 
have been called on to decide several questions of great general im- 
portance, and of particular consequence, perhaps, in the case itself, 
but none of them were new to the practice or consideration of the 
Court, though they were examined on this occasion with more 
thoroughness of research and argument than before. The result was 
announced at the time ; and, though on one of the points there is a 
conflict of opinion among judges of high character, we had not and 
have not, any hesitation in adhering to the long continued and often 
repeated decisions of the Courts of this State. If the decision on 
the other point, ruling out the testimony of the only person, besides 
the attesting witnesses, who were present at the execution of the pa- 
per now under trial, shall be regarded as bearing hardly on the case, 
it is the consequence of an important rule of evidence which may 
not be violated without infinitely more of mischief than could hap- 
pen by adhering to it in any case. 

The case which is now committed to you is doubtless one of much 
importance in its general and particular bearings ; but we commit 
it to you with entire confidence that you will decide it with intelli- 
gence and a conscientious regard to duty. 

Verdict. — The jury retired to their room at half-past 11 o'ciock, 
and returned into Court at thirty-five minutes after 1 o'clock, P. M. 
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Upon being asked in the usual form, if they had agreed upon 
their verdict, they replied that they had. Whereupon, the foreman 
said, they found that the paper writing, purporting to be the last 
will and testament of Samuel B. Davis, was not the last will and 
testament of Samuel B. Davis. 



In the Supreme Court of Georgia. 

THOMPSON VS. ALEXANDER. 1 
HIRING SLAVES. 

1. A master cannot absolve himself from the legal and equitable obligation to take 
care of his slave ; and if he refuse to do so, he is liable for medical and other 
relief furnished by others. 

2. If a slave be hired to an insolvent, or be out of the possession of the hirer, and 
be placed in a situation to require instant and indispensable medical aid or other 
assistance ; in such a case the owner, as well as the .hirer, would probably be 
liable for necessary medical and other services. 

3. The hirer of the slave, and not the general owner, is liable in an action for medi- 
cine and medical services rendered the slave while the term of hiring continued — 
the services and medicine not being rendered at the request of the owner, but at 
the request of the hirer. 

4. A particular custom in a county, that the general owner shall pay the expenses, 
does not supersede or control the legal principle. 

5. The hirer of a negro is not entitled to an abatement from the price on account of 
the sickness of the negro, unless the sickness originated in causes existing at the 
time of hiring, and which were unknown to the hirer. 

6. The hirer of a slave is bound to use ordinary diligence, in regard to the health of 
the slave ; that is, such diligence as a prudent man commonly takes of his own 
slave ; and this ordinary diligence is to be employed, not only in protecting the 
slave from danger and disease, but likewise in discovering the disease if it exists, 
and in its treatment also. 

7. If the hirer of a slave fail to perform his duty in supplying the slave with medi- 
cal and other necessary assistance, the owner may do it, and look to the hirer for 
reimbursement. 

' Reported in 14 Georgia Supreme Court Reports, 259, just published. 



